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Delay
The Woolf reforms addressed the problem of delay in two 
main ways.
	f First, in the fast track, at allocation the parties would be given 

a fixed date for the trial 30 or so weeks hence.
	f Second, the courts would adopt a new stance and would 

manage the process of litigation—lighter case management for 
the fast track, heavier for the multi-track.

Giving the parties a fixed date for trial at an early stage is a good 
idea that has worked well for the fast track. But did it cut delays? 
To test that question it is necessary to look at the figures pre- and 
post-Woolf. The figure to look at is not the period to trial from the 
start of the proceedings but the period to trial measured from the 
time that the solicitor first receives his instructions. The reason is 
obvious. Since the fast track created a Procrustean bed with a fixed 
date for trial, the solicitor needs to get his tackle in order before he 
starts the proceedings.

The only study that produced such figures was conducted for 
the Civil Justice Council and the Law Society by Tamara Goriely, 
Richard Moorehead and Pamela Abrams (More Civil Justice? The 
Impact of the Woolf Reforms on Pre-Action Behaviour). They found 
that, overall, delay had remained the same. While the post-issue 
stage had got quicker, the pre-issue stage had got slower. Both before 
and after the reforms, the average standard fast track case took 13 
months to complete. There are no equivalent multi-track figures.

As to the effect of case management on delay, again there are 
no figures. Professors John Peysner and Mary Seneviratne’s study 
of case management reported that some judges thought that it 
actually caused delay and that at least some solicitors could case 
manage more effectively than judges (The Management of Civil 
Cases: the Courts and the Post-Woolf Landscape).

case management
Case management was the central idea behind the Woolf reforms. 
Lord Woolf took the view that the ills of civil litigation could be 
ascribed to the way that lawyers conducted cases and that the way 

When Lord Woolf introduced his reform proposals they 
were given a broad welcome by just about everyone. 
The approval rating remains high. In a paper for a 
conference this last December to mark the 10-year 

anniversary of the Civil Procedure Rules (CPR), Professor John 
Peysner wrote: “Virtually all commentators agree that Lord Woolf’s 
vision of the new litigation landscape has been largely successful 
except in relation to costs.”

I was puzzled at the time of their introduction by the almost 
universal support for the Woolf proposals. I was against them from 
the outset and spoke out strongly against them—with no effect. I 
feared that the proposed reforms would have the opposite effect to 
what was intended, making a bad situation worse rather than better.

Ten years on, I believe that the evidence, summarised below, 
broadly shows that on the main issues my fears were fully justified. If 
that is so, it is baffling that the Woolf reforms apparently continue to 
enjoy such a wide degree of approval.

costs
On costs, as Professor Peysner said, there is universal agreement. 
They have gone up which is obviously not what was intended. As 
Judge Michael Cook, author of Cook on Costs, put it: “The idea of the 
Civil Procedure Rules...was to cut the costs of civil litigation. But the 
scheme has been spectacularly unsuccessful in achieving its aims of 
bringing control, certainty and transparency.”

The fact that costs have gone up is partly the entirely predictable 
result of one of the central features of the Woolf reforms—early 
preparation of cases, early exchange of information between the 
parties, more cards on the table at an earlier stage. The result? Front-
loading of costs.

Pre-CPR, the preparation of the average case that went to trial 
would tend to take place at a late stage, which Lord Woolf thought 
was a problem. The trouble is that the front-loading of costs applies 
not just to the tiny minority of cases that go to trial but equally to the 
overwhelming majority—well over 90%—that have always settled. 
In my view this obvious point was never properly grasped by Lord 
Woolf and, insofar as it was recognised, it was brushed aside with the 
assertion that in cases that settled, the settlement would be based on 
a fuller appreciation of the facts.

This may be true—but no one can say what difference that fuller 
appreciation of the facts makes to the terms of the settlement—in 
the sense of giving the claimant a better or worse result and at what 
cost to the paying party. “Early better appreciation of the facts” is of 
little value if it adds significantly to the costs and makes little or no 
difference to the terms of settlement. Even if it affects the outcome, it 
may do so at a disproportionate cost.

Since reducing costs was one of Lord Woolf’s chief aims, if people 
had realised that in most cases costs would in fact be increased, it is 
doubtful that the reforms would have enjoyed much support.

It remains to be seen whether the Ministry of Justice’s new 
Advisory Committee on Civil Costs or Lord Justice Jackson’s 
wide-ranging review of litigation costs will result in worthwhile 
improvements.
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to cure the ills was to transfer the responsibility for the progressing 
of cases from the lawyers to the judges.

In my view, Lord Woolf’s analysis was faulty on both counts. To 
make the lawyers the chief villains was far too simplistic. KPMG 
Peat Marwick’s 1994 Study on Causes of Delay in the High Court 
and County Courts found that there were many causes of delay 
other than the lawyers, including the anatomy of the case, delay 
caused by the parties themselves, external factors such as the 
difficulty of getting reports from experts, court procedures and 
court administration. The study was ignored by Lord Woolf.

What of the proposition that judicial case management would 
improve matters? There is no English empirical study that 
attempts to evaluate the impact of judicial case management. But 
there was such a study in the US. A few months after publication of 
Lord Woolf’s Final Report, the Institute of Civil Justice at the Rand 
Corporation in California published a study of the effect of judicial 
case management based on a five-year survey of 10,000 cases in 
20 federal courts in 16 states. (For two articles by the writer on 
the Rand Corporation’s study see 147 NLJ 6782, 7 March 1997, 
p 353 and 147 NLJ 6787, 11 April 1997, p 539.) From the point of 
view of Lord Woolf’s proposals, the results were, to say the least, 
discouraging. The package of reforms, it was found, “had little 
effect on time disposition, litigation costs and attorney satisfaction 
and views of the fairness of case management”. The reason was 
that whereas some of the changes introduced had a beneficial 
effect, these were cancelled by others that had an adverse 
effect. In particular, the study found, “early case management is 
associated with significantly increased costs to litigants”.

The Rand report explained that case management tends to 
increase rather than reduce costs because it generates more work 
by lawyers. This is true not just at the earliest stages. It applies to 
case management at all stages.

inconsistent judicial decisions
One of my chief concerns was that Lord Woolf’s reforms would 
vastly increase the scope for inconsistent decision-making by 
judges, with a generally destabilising effect on the whole system. 
Judge Michael Cook wrote of this in regard to costs: “There is a 
growing concern among judges and lawyers that the new rules 
have become a lottery. Parties have little idea of how much they 
will recover if they win or how much they will have to pay if 
they lose.”

The rules, starting with the “overriding objective” with its 
multiple and potentially conflicting considerations, give the judges 
virtual carte blanche to decide in whatever way they think right. 
Judges notoriously vary in their approach to procedural issues, 
including whether a breach of the rules should result in sanctions.

Moreover, this new scope for the exercise of judicial discretion 
is largely uncontrolled and uncontrollable. The Court of Appeal 
has made it clear that normally it will not interfere. Sir Henry 
Brooke, a key member of the Court of Appeal in handling CPR 
issues, said at the December conference that that was the 
right approach: “If this new practice, and the existence of the 
overriding objective, gives the procedural judge at first instance 
greater immunity from appeal or review, then I believe that it has 
been very well documented that this has been no bad thing. The 
limited scope for appealing a discretionary decision provides a 
sufficient remedy when things have clearly gone wrong. If they 
have not, it is much better to get on with the case even though 
another judge might have made a different decision.”

Better from the point of view of the Court of Appeal certainly. 
But whether litigants are better off with a less predictable 
system which is more interested in throughput than the result is 
less clear.

complexity
Lord Woolf wanted the system to be simpler and easier to 
navigate. Peter Thompson QC paints the true picture: “In 1998, 
before the new rules came into force, the rules of procedure 
took up 391 pages of the County Court Practice...we now have 
three sets of rules which, together with practice directions 
and protocols, cover 2,301 pages of volume 1 of the Civil Court 
Practice, a 550% increase!” (see NLJ, 27 February 2009, p 293). 
Moreover, the system changes all the time. In the 10 years of the 
CPR there have been no fewer than 49 updates. (The Ministry 
of Justice’s website for the CPR warns that the latest update, due 
to take effect in April, “introduces changes in a large number 
of areas”.)

The adversary culture
One area in which I believe that the Woolf reforms may 
have been beneficial is in regard to the adversary culture. 
At least this is what is said by practitioners, by judges and by 
researchers. But whatever the feel-good benefits of a softer 
aspect to litigation practice, I find it difficult to believe that it 
has a significant pay-off for the parties themselves. My guess 
is that mostly it amounts to little more than the lawyers going 
through the motions of appearing to act reasonably in order to 
avoid an adverse costs order.

I predicted that the Woolf reforms would do more harm 
than good. Of course there have been some improvements. 
(The single-joint expert and Part 36 offers are examples.) But 
on what I thought were the main issues it appears from the 
evidence that that, unfortunately, is what has happened. NLJ


